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Comments of Great Lakes Justice Center Regarding 
Proposed Amendments to Holland City Code 

INTRODUCTION 
We represent concerned citizens 

of Holland who have asked us to help 
them analyze and respond to the 
proposed “nondiscrimination ordinance” 
that the City Council is currently 
considering. We thank you for your 
service to the citizens of Holland and 
hope this material can help you better 
serve this community. We believe 
the proposed Ordinance would have 
serious adverse consequences for the 
community and deserves serious study. 
We strongly oppose adoption of the 
proposed Ordinance and trust that you will 
carefully consider our reasons for doing so. 

We sincerely believe that all citizens of 
Holland deserve to be respected and extended 
equal protection of the laws, as granted by 
our state and federal Constitutions. We do 
not believe, however, that the 
proposed Ordinance rationally or fairly 
furthers either of those aspirations. 

The proposed Ordinance presents three 
principle problems: (1) it creates an 
unworkable standard; (2) it is a serious threat 
to citizens’ constitutional due process rights; 
and (3) it not only fails to serve its stated 
purpose, but it contradicts that purpose. 

THE IDENTITY PROBLEM 
Some people assert that this proposed 

Ordinance is necessary as a matter of 
tolerance. But those who promote tolerance 
must be tolerant of truth. For without truth, 
no meaningful conversation is possible. The 
proposed Ordinance fails to tolerate truth in 
several significant respects. 

For one, through its "sexual orientation" 
definition, it basically asserts that there is 
such a thing as “gender identity” that consists 
of one’s appearance, behavior or identity as 
whichever gender(s) one chooses. That 
definition -- that concept -- is untrue. The 
truth is that gender is, as a matter of 
objective fact, determined by 
chromosomes and genitalia. It is not 
determined by subjective preferences.  

If someone identifies as the Pope, that 
does not make him the Pope. It doesn’t 
matter if he dresses like the Pope, talks like 
the Pope, or says mass like the Pope. No 
matter how sincerely he believes he is 
the Pope, the objective fact is, he’s still 
not the Pope. Subjective “facts” cannot 
trump objective facts. Therefore, he 
cannot rightfully force me to treat him 
like the Pope. Yet that is exactly the 
premise on which the proposed Ordinance 
rests. 

Laws must be based on objective facts, 
not mere preferences. When rules are based 
on subjective preferences, they can no longer 
be called laws. At that point, they are mere 
tyranny, because they allow the rule-makers 
and rule-users to impose their will on others 
arbitrarily. It sacrifices the freedom of 
the many to satisfy the desires of the 
politically motivated few. 

The vagueness and subjectivity of this 
“identity” right the Ordinance proposes 
creates other problems as well. Consider, as 
one example, the proposed protection for 
“sexual orientation.” This novel concept is 
premised on the alleged new right 
to determine one’s own identity. One 
should, the argument goes, be free to 
make any decisions one wants about 
intimate matters of 
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sexuality without any governmental 
interference -- and indeed, now with 
governmental protection from anyone who 
might disagree with those choices.  

These arguments are proffered with 
sincere emotional conviction, and we truly 
feel compassion for those who advance such 
pleas. They sound noble indeed. But it is 
wise to think clearly about these matters, 
rather than to let emotions or slogans 
displace clear thinking -- especially when 
one’s decision has such grave 
consequences as this Ordinance might. 

How can the proposed law possibly 
prohibit prostitution? Or incest? 
Polygamy? Bestiality? Clearly, all these 
“choices” and more should be protected as 
a matter of law once the “personal identity” 
standard of the proposed Ordinance is 
adopted. There is simply no principled 
way to argue that protections for these 
and other destructive activities should not 
be protected. 

Some of us continue to believe -- as did 
our Founders and practically every lawmaker 
before or after them -- that extending legal 
protections for such behaviors is unwise.  

“Gender identity” is even more 
untenable. It too is premised on a rejection of 
biological reality and a rationalization 
of homosexual behavior. It assumes 
the legitimacy of a subjectivist or 
relativist view of truth that defies reason. It 
is a vague, and protean concept of our 
nature as human beings that neither 
this nor any other legislative body has 
any business imposing on its constituents.  
It is unreal and, therefore, 

unworkable as the basis for legislating social 
relationships.  

Indeed, the lynchpin of a prosecution 
under the proposed Ordinance is a mere 
allegation that someone supposedly premised 
a decision regarding housing, services, or 
employment on a “perceived” reaction to one 
of these amorphous “identities”.  As will be 
demonstrated below, this proposed 
Ordinance is more a dangerous sword than a 
protective shield, and its consequences for 
the community could be tragic. 

DUE PROCESS PROBLEMS

I. INTRODUCTION

Legislating penalties based on vague
terms violates the due process clauses of the 
United States Constitution and the Michigan 
Constitution. Vagueness allows for the 
substitution of subjectivity for objectivity in 
the creation of laws. This leads to arbitrary 
enforcement and deprivation of rights. 
Preventing that injustice is a primary concern 
of the Due Process Clause. 

The Due Process Clause has both 
procedural and substantive components. 
Procedural Due Process requires that a law 
clearly define its terms so that people can 
conform their actions to that rule of law. If a 
law is too vague, it allows punishment for 
conduct that the defendant could not 
reasonably predict would be punishable. That 
is unconstitutional. 

A law is unconstitutionally vague or 
overbroad if: (1) it does not provide fair 
notice of the type of conduct proscribed, (2) 
it confers on the trier of fact unfettered 
discretion to determine whether an offense 
has been committed, or (3) its coverage is 
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overbroad and impinges on First Amendment 
freedoms.2 

II. PROCEDURAL DUE PROCESS

The definition of sexual orientation 
to include “identity” is profoundly 
problematic from a legal and logical 
perspective. Because the proposed 
Ordinance hinges on such vague terms, we 
suspect it will be found 
unconstitutional as a matter of procedural due 
process.  

For example, what does it mean to 
“identify” as a member of the opposite 
gender? And do you have to prove any of that 
(whatever it is), or is it enough to just say that 
you identify that way? How would you prove 
it?3  

The Ordinance thus gives individuals an 
unprecedented opportunity for abuse of 
governmental power. The  procedural 
mechanism it establishes is worse than a star 
chamber.  Anyone may file a complaint 
alleging “discrimination” against any 
person or business in Holland.  Then an 
unelected official act as prosecutor, judge and 
jury in determining whether the vague 
provisions of the Ordinance have been violated.  

2 People v Vronko, 228 Mich App 649, 652; 579 NW2d 138 (1998); Plymouth Charter Twp v Hancock, 236 
Mich App 197, 200, 202; 600 NW2d 380 (1999). 

3 We believe most gender-confused people are sincere in their beliefs, but it is important to recognize that 
that is not the issue in this particular argument. The issue here is vagueness. What we are focused on at the 
moment is the non-gender-confused who want to take advantage of that vagueness. There are cases across 
the country where this has occurred. We apparently had one in Midland not long ago. And the issue is 
also about the Holland citizens and businesses that could be impacted by this vagueness. Again, the issue 
we’re addressing in this particular analysis completely ignores those who are actually gender-confused. 

There is no provision in the Ordinance for 
the respondent to defend him, her or it-self in 
any way. There are no rules of evidence. No 
opportunity to review evidence against 
the respondent or present evidence 
supporting the respondent. No opportunity 
to confront and cross-examine witnesses. 
No mention of the burden of proof that must 
be met. No right to appeal. The 
respondent has no rights whatsoever 
under the proposed Ordinance. 

This Ordinance could easily be used to 
destroy any person or business in the City 
without any meaningful restrictions on 
the use of that power. If, for example, a 
character like RuPaul currently applied 
to oversee children’s programs at 
the YMCA or any other business in 
Holland, the prospective employer 
could rightly decline on the grounds 
that such an individual is an 
inappropriate role model. Under the 
proposed Ordinance, however, such a 
decision could well result in a crippling 
prosecution. Such ordinances have been 
so used across this country in thousands 
of cases.  The proposed Ordinance 
is, quite simply, tyranny. 
III. SUBSTANTIVE DUE PROCESS

And then there are the Substantive Due
Process problems. Substantive Due Process 
limits government’s ability to unfairly 
deprive citizens of their fundamental rights. 
Those fundamental rights include the rights 
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of freedom of speech, freedom of association, 
freedom of religion, freedom of contract, and 
privacy and private property rights.4  

If a law interferes with the free exercise 
of a fundamental right, it is subject to strict 
scrutiny protection by the courts. Strict 
scrutiny requires a court to determine if the 
law serves a “compelling government 
interest” and fulfills that purpose only by the 
least restrictive means.5  This requires that 
there be no other way of achieving the 
government’s compelling purpose that is less 
intrusive on citizens’ rights. 

The proposed Ordinance infringes on 
most individual’s rights of free speech, 
freedom of association, freedom of religion, 
and rights of private property, privacy, and 
contract by forcing City residents and 
businesses to not only accept, but endorse, 
subjective “identities” they do not recognize 
as legitimate. 

For example, the proposed Ordinance is 
supposedly intended to give equal protection 
to a class of individuals designated as 
“transgender.” This class is supposedly 
comprised of those who identify as the 
opposite sex. But, as noted previously, given 
the vacuous and undefined meaning of 
“identify”, it also protects people who are 
willing to lie about their gender confusion. 
The proposed Ordinance thus protects any 

4 Although the proposed Ordinance purports to protect the First Amendment rights of those it targets, such 
protection is largely illusory. It is likely that only after expensive litigation will a determination be made 
whether challenged conduct is actually protected or is punishable despite an assertion of First Amendment 
freedoms. We have already seen numerous cases in which individuals and businesses were bankrupted by 
defending themselves against laws like the proposed Ordinance. 
5 Zablocki v. Redhail, 434 U.S. 374, 383, 388 (1978). 

6 And what if a white male says he identifies as a black female? Is he then eligible for affirmative action 
programs, like contracts, admission standards, and scholarships? If “identity” is the basis for one’s civil 
rights, then the answer must be “yes”.  

man who merely says, no matter how falsely: 
“I think of myself as a woman.”6  

Where in the Constitution is that right 
protected? We assure you, no judge in the 
country will hold that the Equal Protection 
clause protects liars as a class.  

So the proposed Ordinance has what is 
known in the law as an “overbreadth” 
problem. It is overbroad in that it 
unnecessarily infringes the rights of 
individuals and business owners by 
extending the Ordinance’s protection to liars, 
and thus depriving respondents of their 
fundamental rights without justification.  

In any event, we do not see how the City 
will prove that encouraging confusion about 
the objective facts of one’s gender could be a 
governmental interest at all, much less a 
compelling one.  Even if it could, we don’t 
see how the City could carry that burden 
given the miniscule segment of the 
population that might benefit and the vast 
majority that might be harmed by it. 

THE PROBLEM OF PURPOSE 
I. THE POLICE POWER

Finally, let us return to the beginning. The 
proposed Ordinance states in its very first 
section that the purpose of the Ordinance is 
to "exercise its police power to ensure public 
safety, public health, and a person's general 
welfare" of the citizens of the City of 
Holland.”  We 
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would make two brief observations regarding 
this intent, one general and one specific. 

As a general principle, we observe that 
this is an exercise of governmental “police 
power.”  This, too, is a vague – or at least very 
broad – term. It is therefore very dangerous, 
because it allows governmental authorities to 
deprive their constituents of liberty with the 
most tenuous of justifications.  It can do great 
good, but it can also do great harm, because 
its grounds are uncertain and it always 
involves a deprivation of freedom. It is 
perhaps the most dangerous force in 
American law, and so we counsel caution in 
its use. 

We have already discussed the need to 
balance any imagined gains from the 
proposed Ordinance that the miniscule 
percentage of the population it favors might 
achieve against the substantial loss of 
freedoms to which the vast majority 
of Holland’s citizens would be subjected. 
We merely remind you of it here because 
of its relevance to exercise of the police 
power. 

Focusing more specifically on the ends 
and means of this Ordinance, we suggest that 
the Ordinance would actually damage, rather 
than promote, the public health, safety, 
and welfare. Has anyone yet purported to 
explain, for example, how promoting 
homosexual conduct is healthy, safe, or 
in the public interest? Those are the 
means chosen to achieve the end of 
public welfare in this instance. Should 
Council not carefully consider whether 
the end is actually served by this means? 

Is homosexual conduct really healthy and 
safe? If so, how? What evidence is there for 
that proposition?  

7 See, e.g., Robert O’Reilly, Making Gay Okay – How Rationalizing Homosexual Behavior is Changing 
Everything, 52-65 (Ignatius Press, 2014); Dr. Jeffrey Satinover, Homosexuality and the Politics of Truth, 
49-70 (Baker Books, 1996). 
8 See, e.g., O’Reilly, supra, at 53-54, 59-65; Satinover, supra, at 49-70. 

Here is just some of the evidence against 
it. Homosexual conduct entails the following 
health, safety, and welfare effects: 

• a twenty to thirty year decrease in life
expectancy;

• frequent fatal rectal cancer;
• chronic, potentially fatal, liver disease;
• significantly decreased likelihood of

establishing or preserving family life;
• multiple bowel and other infectious

diseases;
• generally fatal immune disease

(including a roughly forty-fold greater
likelihood than heterosexuals of
contracting HIV); and

• extraordinarily higher rates of syphilis
infection than heterosexuals.7

We won’t go into the specifics of the
actual practices that lead to these outcomes, 
but the City Council should research them, 
since they are the practices the Council is 
being asked to portray as beneficial to the 
public health, safety, and welfare, of 
Jackson’s children and other residents. 8 We 
believe it is Council’s duty to ensure that the 
end it is being asked to promote at such a high 
cost in liberty is actually served by the means 
the proposed Ordinance employs. 

II. THE “EQUAL PROTECTION” PREMISE

An analysis of the proposed Ordinance 
under the Equal Protection Clause is even 
more lengthy and complex than what we have 
already presented regarding Due Process. Let 
us just say that trying to equate sexual 
conduct with ethnicity or biological gender is 
an insult to those who have suffered real 
discrimination on those grounds. Instead, we 
will give a few short examples of some of the 
flaws in the Ordinance’s assertion  
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that it promotes equal protection of the laws.
The alleged sexual orientation right of 

personal identity allows a man to say he is a 
woman. Fine, let’s accept that premise for the 
sake of argument. But then realize that all other 
Holland citizens have the equal right to their 
own identities under this rule. So everyone 
else has the equal right to say that the man 
in question is a man, not a woman, because, as 
part of their own identities, they may hold 
objective truth to be of supreme importance, 
and they may identify as persons who refuse 
to recognize a right to fabricate subjective 
realities.  

Now what? How can the City equally 
protect both citizens’ rights of identity? 
Because the Ordinance favors the gender-
confused, it actually puts equal protection out 
of reach for the vast majority of its citizens 
and businesses. 

Moreover, this begs the question of why 
the Ordinance would not accord equal 
protection to other grounds for one’s 
“identity”. If some people “identify” as 

racists or misogynists, why is there no 
protection for their “identity”?  After all, the 
alleged rationale is “equality”.  Why should 
those confused about their gender be favored 
over those who are confused about other 
aspects of their humanity? It does not 
do so because its wrong. But to not 
do so is not equality.  

Is the government now going to 
pick winners and losers in the process of 
creating “identities”? If ever there was an 
illegitimate exercise of governmental 
authority, surely this is it. 

There is no principled basis for singling 
out gender-confusion or homosexual conduct 
as protected grounds for one’s 
identity among all the possible identity 
choices that citizens might make. Like the 
United States Congress and the Michigan 
Legislature, the Holland City 
Council should reject this request to 
extend legal protections -- and imposing 
draconian legal sanctions -- on such an 
unprincipled basis.  

Thank you again, and please feel free to 
contact the GLJC with any further questions. 

Great Lakes Justice Center 
Prof. William Wagner J.D. 
Prof. John S. Kane, J.D. 
Erin E. Mersino, J.D. 
David A. Kallman J.D. 
Stephen P. Kallman J.D. 
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